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within a reasonable period may be con-
sidered an adequate remedy to this
conflict;

(iii) Has been employed by or partici-
pating in the management of a long-
term care facility within the previous
twelve months.

(iv) Receives, or has the right to re-
ceive, directly or indirectly, remunera-
tion (in cash or in kind) under a com-
pensation arrangement with an owner
or operator of a long-term care facil-
ity.

(4) In no circumstance shall the State
agency, other agency which carries out
the Office, or an agency hosting a local
Ombudsman entity appoint or employ
an individual, nor shall the Ombuds-
man designate an individual, as a rep-
resentative of the Office who:

(i) Has direct involvement in the li-
censing or certification of a long-term
care facility;

(ii) Has an ownership or investment
interest (represented by equity, debt,
or other financial relationship) in a
long-term care facility. Divestment
within a reasonable period may be con-
sidered an adequate remedy to this
conflict;

(iii) Receives, directly or indirectly,
remuneration (in cash or in Kkind)
under a compensation arrangement
with an owner or operator of a long-
term care facility; or

(iv) Is employed by, or participating
in the management of, a long-term
care facility.

(A) An agency which appoints or em-
ploys representatives of the Office
shall make efforts to avoid appointing
or employing an individual as a rep-
resentative of the Office who has been
employed by or participating in the
management of a long-term care facil-
ity within the previous twelve months.

(B) Where such individual is ap-
pointed or employed, the agency shall
take steps to remedy the conflict.

Subpart B [Reserved]
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§1328.1 Basis and purpose of this part.

This program was established to
meet the unique needs and cir-
cumstances of Older Hawaiian Natives.
This part implements title VI (part B)
of the Older Americans Act, as amend-
ed, by establishing the requirements
that a public or nonprofit private orga-
nization shall meet in order to receive
a grant to promote the delivery of serv-
ices for older Hawaiian Natives that
are comparable to services provided
under title III. This part also pre-
scribes application and hearing re-
quirements and procedures for these
agrants.

§1328.3 Definitions.

Acquiring, as used in section 307(a)(14)
of the Act, means obtaining ownership
of an existing facility in fee simple or
by lease of 10 years or more for use as
a multipurpose senior center.

Act, means the Older Americans Act
of 1965, as amended.

Altering or renovating, as used in sec-
tion 307(a)(14) of the Act with respect
to multipurpose senior centers, means
making modifications to or in connec-
tion with an existing facility which are
necessary for its effective use as a cen-
ter. These may include renovation, re-
pair, or expansion which is not in ex-
cess of double the square footage of the
original facility and all physical im-
provements.

Budgeting period, as used in §1328.19 of
this part, means the intervals of time
into which a period of assistance
(project period) is divided for budg-
etary and funding purposes.

Constructing, as used in section
307(a)(14) of the Act with respect to
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multipurpose senior centers, means
building a new facility, including the
costs of land acquisition and architec-
tural and engineering fees, or making
modificaitons to or in connection with
an existing facility which are in excess
of double the square footage of the
original facility and all physical im-
provements.

Department, means the Department of
Health and Human Services.

Eligible organization, means a public
or nonprofit private organization hav-
ing the capacity to provide services
under this part for older Hawaiian Na-
tives.

Grantee, as used in this part, means
an eligible organization that has re-
ceived funds to provide services to
older Hawaiians.

Hawaiian Native, as used in this part,
means any individual any of whose an-
cestors were native of the area which
consists of the Hawaiian Islands prior
to 1778.

Means test, as used in the provision of
services, means the use of an older Ha-
waiian Native’s income or resources to
deny or limit that person receipt of
services under this part.

Older Hawaiian, means any indi-
vidual, age 60 or over, who is an Hawai-
ian Native.

Project period, as used in §1328.19 of
this part, means the total time for
which a project is approved for support,
including any extensions.

Service area, as used in §1328.9(b) and
elsewhere in this part, means that geo-
graphic area approved by the Commis-
sioner in which the grantee provides
supportive and nutritional services to
older Hawaiian Natives residing there.

§1328.5 Applicability of other regula-
tions.

The following regulations in title 45
of the Code of Federal Regulations
apply to all activities under this part:

(a) Part 16-Procedures of the Depart-
mental Grant Appeals Board;

(b) Part 74-Administration of Grants;

(c) Part 75-Informal Grant Appeals
Procedures;

(d) Part 80-Nondiscrimination Under
Programs Receiving Federal Assist-
ance through the Department of Health
and Human Services: Effectuation of
title VI of the Civil Rights Act of 1964;

§1328.9

(e) Part 81-Practice and procedures
for hearings under part 80;

(f) Part 84-Nondiscrimination on the
Basis of Handicap in Programs and Ac-
tivities Receiving Benefits from Fed-
eral Financing Participation; and

(g) Part 91-Nondiscrimination on the
Basis of Age in Programs or Activities
Receiving Federal Financial Assistance
from HHS.

§1328.7 Confidentiality and disclosure
of information.

A grantee shall have confidentiality
and disclosure procedures as follows:

(a) The grantee shall have procedures
to ensure that no information about an
older Hawaiian Native or obtained
from an older Hawaiian Native is dis-
closed in a form that identifies the per-
son without the informed consent of
the person or of his or her legal rep-
resentative, unless the disclosure is re-
quired by court order, or for program
monitoring by authorized Federal mon-
itoring agencies.

(b) A grantee is not required to dis-
close those types of information or doc-
uments that are exempt from disclo-
sure by a Federal agency under the
Federal Freedom of Information Act, 5
U.S.C. 552.

§1328.9 Contributions.

(a) Each grantee shall:

(1) Provide each older Hawaiian Na-
tive with a free and voluntary oppor-
tunity to contribute to the cost of the
service;

(2) Protect the privacy of each older
Hawaiian Native with respect to his or
her contribution;

(3) Establish appropriate procedures
to safeguard and account for all con-
tributions;

(4) Use all supportive services con-
tributions to expand the services pro-
vided under this part; and

(5) Use all nutrition services con-
tributions only to expand services as
provided under section 307(a)(13)(c)(ii)
of the Act.

(b) Each grantee may develop a sug-
gested contribution schedule for serv-
ices provided under this part. In devel-
oping a contribution schedule, the
grantee shall consider the income
ranges of older Hawaiian Natives in the
service area and the grantee’s other
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§1328.11

sources of income.
tests may not be used.

(c) A grantee may not deny any older
Hawaiian a service because the older
Hawaiian will not or cannot contribute
to the cost of the service.

However, means

§1328.11 Prohibition against supplan-
tation.

A grantee shall ensure that the ac-
tivities provided under a grant under
this part will be in addition to, and not
in substitution for, comparable activi-
ties provided without Federal assist-
ance.

§1328.13 Supportive services.

(a) A grantee may provide any of the
supportive services specified under
title IIT of the Older Americans Act
and any other supportive services, ap-
proved in the grantee’s application,
that are necessary for the general wel-
fare of older Hawaiian Natives.

(b) If a grantee elects to provide mul-
tipurpose senior center activities or
uses any of the funds under this part
for acquiring, altering or renovating a
multipurpose senior center facility, it
shall comply with the following re-
quirements:

(1) The grantee shall comply with all
applicable local health, fire, safety,
building, zoning and sanitation laws,
ordinances or codes.

(2) The grantee shall assure the tech-
nical adequacy of any proposed alter-
ation or renovation of a multipurpose
senior center assisted under this part.
The grantee shall assure technical ade-
quacy by requiring that any alteration
or renovation of a multipurpose senior
center that affects the load bearing
members of the facility is structurally
sound and complies with all applicable
local or State ordinances, laws, or
building codes.

(c) If a grantee elects to provide legal
services, it shall substantially comply
with the requirements in §1321.71 and
legal services providers shall comply
fully with the requirements in
§§1321.71(c) through 1321.71(p).

§1328.15 Nutrition services.

(a) In addition to providing nutrition
services to older Hawaiian Natives, a
grantee may:

45 CFR Ch. XIII (10-1-15 Edition)

(1) Provide nutrition services to the
spouses of older Hawaiian Natives;

(2) Provide nutrition services to non-
elderly handicapped or disabled Hawai-
ian Natives who reside in housing fa-
cilities occupied primarily by the el-
derly, at which congregate nutrition
services are provided;

(3) Offer a meal, on the same basis as
meals are provided to older Hawaiian
Natives, to individuals providing vol-
unteer services during meal hours; and

(4) Provide a meal to individuals with
disabilities who reside in a non-institu-
tional household with and accompany a
person eligible for congregate meals
under that part.

(b) Each grantee may receive cash
payments in lieu of donated foods for
all or any portion of its funding avail-
able under section 311(a)(4) of the Act.
To receive cash or commodities, the
grantee shall have an agreement with
the U.S. Department of Agriculture’s
Food and Nutrition Service (FNS) to be
a distributing agency.

(c) Where applicable, the grantee
shall work with agencies responsible
for administering other programs to fa-
cilitate participation of older Hawaiian
Natives.

§1328.17 Access to information.

A grantee shall:

(a) Establish or have a list of all serv-
ices that are available to older Hawai-
ian Natives in the service area;

(b) Maintain a list of services needed
or requested by the older Hawaiians;
and

(c) Provide assistance to older Hawai-
ian Natives to help them take advan-
tage of available services.

§1328.19 Application requirements.

To receive funds under this part, an
eligible organization shall submit an
application as prescribed in section 623
of the Act and in accordance with the
Commissioner’s instructions for the
specified project and budget periods.
The application shall provide for:

(a) Program objectives, as set forth
in section 623(a)(6) of the Act, and any
objectives established by the Commis-
sioner;

(b) A description of the geographic
boundaries of the service area proposed
by the eligible organization;
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(c) Documentation of the organiza-
tion’s ability to serve older Hawaiian
Natives;

(d) Assurances as prescribed by the
Commissioner that:

(1) The eligible organization rep-
resents at least 50 older Hawaiian Na-
tives who have attained 60 years of age
or older;

(2) The eligible organization shall
conduct all activities on behalf of older
Hawaiian natives in close coordination
with the State agency and Area Agen-
cy on Aging:

(3) The eligible organization shall
comply with all applicable State and
local license and safety requirements
for the provision of those services;

(4) The eligible organization shall en-
sure that all services under this part
are provided without use of any means
tests;

(6) The eligible organization shall
comply with all requirements set forth
in §§1328.7 through 1328.17; and

(6) The services provided under this
part will be coordinated, where appli-
cable, with services provided under
title III of the Act.

(e) Signature by the principal official
of the eligible organization.

§1328.21 Application approval.

(a) Approval of any application under
section 623(d) of the Act, shall not com-
mit the Commissioner in any way to
make additional, supplemental, con-
tinuation, or other awards with respect
to any approved application or portion
thereof.

(b) The Commissioner may give first
priority in awarding grants to eligible
applicant organizations that have prior
experience in serving Hawaiian Na-
tives, particularly older Hawaiian Na-
tives.

§1328.23 Hearing procedures.

In accordance with section 623(c)(3) of
the Act, if the Commissioner dis-
approves an application from an eligi-
ble organization, the organization may
file a written request for a hearing
with the Commissioner.

(a) The request shall be postmarked
or delivered in person within 30 days of
the date of the disapproval notice. If it
requests a hearing, the organization
shall submit to the Commissioner, as

§1328.23

part of the request, a full written re-
sponse to each objection specified in
the notice of disapproval, including the
pertinent facts and reasons in support
of its response, and any and all docu-
mentation to support its position.
Service of the request shall also be
made on the individual(s) designated
by the Commissioner to represent him
or her.

(b) The Administration on Aging
shall have the opportunity to respond
within 30 days to the merits of the or-
ganization’s request.

(c) The Commissioner notifies the or-
ganization in writing of the date, time
and place for the hearing.

(d) The hearing procedures include
the right of the organization to:

(1) A hearing before the Commis-
sioner or an official designated by the
Commissioner;

(2) Be heard in person or to be rep-
resented by counsel, at no expense to
the Administration on Aging;

(3) Present written evidence prior to
and at the hearing, and present oral
evidence at the hearing if the Commis-
sioner or the Commissioner’s designee
decides that oral evidence is necessary
for the proper resolution of the issues
involved, and

(4) Have the staff directly responsible
for reviewing the application either
present at the hearing, or have a depo-
sition from the staff, whichever the
Commissioner or the Commissioner’s
designee decides.

(e) The Commissioner or the Com-
missioner’s designee conducts a fair
and impartial hearing, takes all nec-
essary action to avoid delay and to
maintain order and has all powers nec-
essary to these ends.

(f) Formal rules of evidence do not
apply to the hearings.

(g) The official hearing transcript to-
gether with all papers documents, ex-
hibits, and requests filed in the pro-
ceedings, including rulings, constitutes
the record for decision.

(h) After consideration of the record,
the Commissioner or the Commis-
sioner’s designee issues a written deci-
sion, based on the record, which sets
forth the reasons for the decision and
the evidence on which it was based.
The decision is issued within 60 days of
the date of the hearing, constitutes the
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final administrative action on the mat- may request, for good cause, an exten-
ter and is promptly mailed to the orga- sion of any of the time limits specified
nization. in this section.

(i) Either the organization or the
staff of the Administration on Aging
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